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This chenant and<agraemant {"0ovenant“) is made as
- 1952 by, Tech

I 4

of the _ 10th day . of S Auqust
Facllxty i, Inc. (“Cavenantor“}, which is the owner of record L
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of certain pioperty SLtuated in the czty »f Santa Clafé,
County of Santa c1ara,_state of Callfornla, described in
Exhikbit “A® attached hereto and 1ncorporated herein by this
-eference ("the Property") for the penefit of the Property and
the California Regiocnal Water Quality Control Board,
can Francisce Bay Region (the “Regional Board”), with

reference to the following facts:

A. The Property is located at: 825 Stewart Drive,

Sunnyvale, CA 94088, and is commonly referred to as the Former

TRW Site.

B. The site is on the National Priorities List (NPL)

and is regulated by Raqi.dnalfl Board Orders, as indicated

hereins

a. June, 1984 Cleanup and Abatement Order
issuéd.

b. October, 1985 - _w;éte Discharge Requirenments
Adcpted, ofder No. 85-107.

C. January, 1988 Site Cleanup Requirements
Adopted, Order No. 88-015.

4. June 1988 Site proposed for inclusion on

the National Priorities List

{NPL) .
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e. April 1989 Regional Board Adopted Revised
Sitéf Cleanup Requirements,
Q%der No. 89-057.

f. Septenber 1989  'f5;§§é£é: Discharge Requirements

Revised and Re-Issued, Order
| | g;;uag—lgé;??,_ _ _
q. February 1990"'77v Sitéﬁformaliy'addeé to the NPL.
h. June 1991 Final Site Cleanup Requirements

Adopted, Order No. 91-103.

C. Pursuant to the South Bay Multi-Site Cooperative
Agreement and the South Bay OGround Water Contamination
Enforcement Agreement, entered into on May 2, 1985 (as
subsequently amended) by the Regional Board, the U.S.
Environmental Protection Agency and the California Department
of Health Services, the Regional Bdard has been acting as the
lead regulatory agency. The Reqipnal Board will continue to
regqulate the discharger’s femédiation and administer
enforcement actions undér the federal Comprehensive
Environmental Response, Cé?ée@#atian.anQ;Iiability Act as
amended, and the Califarni%lﬂiéer Code;”Health and Safety

Code, and regulations adopted there under.

D. Most of the ground water underlying the site is
impacted by Volatile Organic Compounds (VOCs) originating from

sources off~site and on-site. HMonitoring wells were installed
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to define the vertical extent of the plume. There are six
local ground water aquifers at the TRW facility and they are
defined as the upper aquifer which includes the A, Bl, R®2, B3,
B4 and B% zones. Beneath this upper aquifer is the lower
regional aquifer referred to as the C aguifer. &As of October
1'§91, the vertical extént_: of ground water'v pollution extends
inte the B2 zone at a &epth ot'f' approximétely 65 feet from
ground surface. The VOCs found.__in the ground water are TCE
ranging from 7.8 to 15,000 ppb,:_i.:_:i.,z-—DCE ranging from 0.6 to
38,000 ppk, vinyl chloride rangi.ﬁév'ﬁp to 3300 pph, PCE ranging

up to 700 ppb and Freon-113 ranging up to 1900 ppb. 'rhe other

compounds detected on site are 1,1-DCE, 1,1- DCA, 1,1,1-TCA and
1,2-DCB but their concentraticns are below the maximum
contaminant level drinking water standards determined by
California Department of Health Services (DHS) now known as
California Department of Toxic Subst:ancas Control (DTSC). Ko
ground water pollution has been detected directly beneath the
site in the B3 zone which extends to a depth of approximately
80 feet However, ground water pollution, underlying sites in
the vicinity of 825 Stewart Drive, has been detected in the B3
zone and in the B4 zone, which extends to a depth of

approximately 115 feet.

E. The sources of ground water pollution have been
identified as off-site anc_if': on~site sources. The off-site

sources are upgradient to 'l:ha wesg‘;'_. and south and originate
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from leaks in underground storage tanks. The on-site source
originated from a leak in an underground storage tank. The
tank and the surrounding contaminated soil were removed in

1883.

F. Regional Board Orxder 91-103 reguires Covenantor to
implement a deed restriction prohibiting the use of the upper
aquifer as a source of drinking water, and for controlling on-
site activities that could endanger the public ,ealth or the
environment due to exposure to VOCs (91-103, Section C.4.a.}.
However, the water <an be usé&_ for purposes other than

drinking water after the VOCs ave been removed by proper

treatment.

G. Covenantor desires and intends that use of the
Property shall be subject to observance of the requirements

stated herein.

1
Now, therefore, Covenantor and the Regional Board

declare and agree as follows:

ED_006475C_00001573-00005
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ARTICIE I

DEFINITIONS

1.01 Aceas of Investigation. "Areas of Investigation®" shall

mean those areas on the Property investigated for the presence
of chemicals and which will be remediated until ground water
claanuy standards have beén achieved andvv:pollutant levels have
been stabilized in onsite aguifers in accordance with Regional
Beard Order 91-103, and/or subsequent orders and/or any
amendments to these orders. These are depicted on the map

attached as Exhibit B.

1.02 Regional Board. "Regional Board® shall wmean the

California Regional Watey Quality Control Board, San Francisco

Bay Region and shall include.;_‘its successor agencies, if any. )

1.03 Ground Water. “Ground waﬁer“ shall mean, pursuant to

Title 22, California code of Ragulations, Section 660?9, Water: .

below the land surfaca :m_a zcma of sa.turatmn.

: The upper aquifer at the ‘I‘RW
facility as: defined by t:ha Ragionﬁl Board includes &, Bl, B2, -

B3, B4 and B5 zones. This upper aquifer extends from
approximately 6 to 123 ft below ground surface {bgs). The
lower aquifer in the TRW facility vicinity as dafined by the
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Regional Board is the ¢ aquifer which occurs approximately 150

ft bgs.

1.05 Production Well. "Production Well(s)" shall mean any
well, boring or excavatiqn that allows extraction of ground
water from the ﬁﬁbar aquiférlﬁﬁiéh ihélﬁﬁes A, Bl, B2, B3, B4
and B5 zones which exist;abcve a depth of approximately 123
feet (zpproximately 83 feeﬁ.below'mean sea level} below ground

surface.

1.06 Improvements. “Improveﬁenté“ shall mean all buildings,
roads, driveways, and paved parking areas, constructed or

placed upon the Property, '

1.07 Qccupants. "0ccupants®™ shall mean those persons
entitled by ownership, leasehpld, or other legal relationship

to the exclusive right to occupy any portion of the property.

1.08 ouner. ®Owner® shall mean the Covenantor or its ]
successors in interest, inclu&ing_heirs and assigns, who hold

- fee simple title to all 6f_aniqurtion of the Property.

1.09 Property. The “Propertﬁ*léénsists_of the land describedfﬁj}5 

in Exhibit A.
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ARTICLE IT
ESTABLISHMENT OF RESTRICTIONS

2.01 Provisions to Run with the Land. This covenant sets

forth and establishes a common scheme and plan for the use,
enjoyment, conveyance, development, repair, maintenance and
improvement of the Propeﬁy, and establishes certain
protective provisions, covenants, restrictions, and conditions
(collectively referred to as "Restrictions"), upon and subject
te which the Property and every portion thereof shall be
improved, held, used, occupied, ground leased, sold,
hypothecated, encumbered, and convayad. Each and all of the
Restrictions are declared to_.. be. in furt:lmfanca of a plan
established for the purvose of enhancinq and protecting the
value, desirability and enjoyment of the Property. Each and
all of the Restrictions shall run with‘ the land, including any
interest in the Property conveyed or iaserved, and be for the
benefit of and be binding on any'_ interest conveyed or
reserved, and all parties having or acquiring any right,
title, interest or estate in the Property and any successors
in interest thereto. Each and all of the Restrictions are
imposed as equitahle servitude upan the Property and on any
portion thereof, for the benefit of the Property and the .'
Regional Board and shall be anforceable solely by the Regmna}. -

Board and any successor agency thex'eto.
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2.02 Concurrence of Owners Presumed. All purchasers and

ground lessees of the Proper{if or any portion thereof shall bé

deemed by their purchase, leasing‘, or possession of all or any -

portion of the Prcperty, to be in accord with the Restrxctions .

and to agree for. and amonq themselves, thelr he:.rs,

successors, and assigns, and the agents , employees, and ground"'.'-'-;’." =

lessees of such owners, heirs, successors, and assigns that
the Restrictions shall be a&hared teo for the benefit of the. |
Regional Board and the future OWners and occupants of the
Property and that their interest in the Property shall be

subiject to the Restrictions contained herein.

Covenantor

covenants that the Restrictions shall be contained in each and
all deeds and leases of any portion of the Property in
accordance with Sections 1463, 1469, and 1470 of the
California Civil Code, provided, howevey, that the right to
enforce the Restrlctlons shall exist only in the Regional
Board. In addition to ~any express provision required to
comply with California civil. Code 5ectian 1468, 1469 angd 1470,

the following statement shall appear. '

This grant off_"}:f._inte'rest in real property is
expressly mad& subject to tha certain Covenant and

Agreanent dated as of August 10, 1992 , and recorded

on R in the official Records' |

-
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of the county of Santa Clara, State of California,

ags document No. , which Covenant and

Agreement imposes cert;ih covenants, conditions,
and restriction on usagéf;f ground water underlying
the real property descriﬁéd herein. The provisions
of the Covenant and Aé}eement are incorporated

reof as if set forth in

herein and made a part
full. The only persons who have the right to

enforce the Covenant nd' Agreement are the

California Regional Wﬁt@;,ﬁuality Control Board,

San Francisco Bay Region.

shall be construed as a statement, admission or declaration

that any existing or potential health, environmental, or other
hazard exists or will exist on the Property or on any portion

of it.

ARTICLE III

DEVELOPMENT, USE, AND CONVEYANCE OF THE PROPERTY

3.01 Restrictions on Use. Covenantor promises to restrict
the use of the Property as follows: S - v

10
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(1) No water prsdﬁttion wells.may be drilled in the
upper or lowef aquifer as defined in Section 1.04
on the Property withont the express prior written
approval of the Reg;onal Board and any other agency
with jurlsdlctlon,' In addltzon, notificatien and
review of well inétallatlon by the Regional Board
is required befoire monitoring or other test wells
are installed. "The following are not subject to
this provision: borings for the purpose of testing
soils; excavation for foundations, utilities or

similar purposes;: or, borings to define geology.

3.02 Mﬁmm hny perscn acquiring ownership
of the Property, or any partlon thereof, or entering into a

ground lease as lessee nf the Property, or any portion

thereof, shall provide, uithin 30 days of any such purchase or;_ “

gronnd lease, written notice of the purchase or ground 1ease;[ 

- to the Regional Boand and to vaenantor at the addresses' '

$p&01fled in paragraph 5 02, ' The Reglonal Board shall not byff?
reason of the Covenant have authority to approve, disapprove,
or otherwise affect anf_salé, lease, or other conveyance of
the Property or of any porﬁion of the Property. Notice is
required hereunder only‘fa; the purpose of maintaining a
current record of the Ouwners and ground lessees of the

Property.

1  11
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3.03 Enforcement. Failure of the Owner or Gcecupants to
comply with any of the requirements, as get forth in paragraph
3.01 shall be grounds for the_Regional Board, by reason of the
Covenant, toc reguire that ﬁhe Owner or Occupant modify or
remove any Improvements :construc:ted in violation of that
paragraph. Violation of the _ovenant shall be grounds for the
Regional Board to file cxﬁll“and criminal actions against the
Owner as provided by law. This cﬁvenant shall not create any
private right of action against Covenantor or any Owner or

Occupant of the Property or any portion thereof.

3.04 MOMQMMM Upon conveyance of

all or any portion of the Ptbperty by deed, ground lease or
ether appropriate 1nstrument, which conveyance instrument

contains the provisions set forth in Paragraph 2.03,

Covenantor shall be released;from any and all obligations
under this Covenant as to that portlon 2. the Property which
has been conveyed. At noﬁpxne shall Covenantor have an
cbligation of any kind whatsdéﬁég!ta police or to enforce the -

observance of the covenants andgféstrictions contained hereia _f
by,otherlﬁﬁnara or Oécﬁﬁéﬁﬁs o 5#ﬁéiﬁro§erty or any pcrtion:fffl

 thereof.

12
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ARTICLE IV
VARIANCE AND TERMINATION
4.01 Variance. Any Owner or Cccupant of the Property or any
portion thereof, may apply to the Regional Board for a written

variance from the provisions of this Covenant.

4.02 Termination. The Restnctmns shall remain in full

force and effect until qround ater cleanup standards have

been achieved and po;lutant: 1evels have been stabilized in
ensite agquifers in accordance with Regional Board Order 91-
163, and/or subsequent orders'f":and/or amendments to these

orders. Any Owner or Occupant of the Property or a portion

thereof, may apply to the Reqiona.l Board for an amendment or
termination of the Restrictions as applied to that portion of
the Property which is owned or ground leased by the Owner or
Cccupant. The Restrictions sh&ll remain in full force and
effect with respect to the Property and shall run with the

land until such time as the anez: of the Property, or any

portion thereof, racords a release of the Property or a o

portion thereof from the_prov:.sions_of the Restrictions. Any

such release shall contain a swor ;tatemant that the Cwner of

the Property to be relaased ha mnatrat&d to the wntten_

satxsfaction af the Regional Boa' that the Reatrictions are o

no longer reasonahly necaaaafy rotect the public health or_: o
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safety from any chemlcals whlch may be located on the Property

or that portion of the Prcperty to be released from the

Restrictions. In add:.tmn any such release shall have
attached an acknowledgement b:,.r. tha Regional Board that the
statements contained 1n the releasa are correct. Any such
ralease shall be effectlve wlthout the concurrence of any

other Owner of any portion of the Property, or any adjacent

property.

4.03 Term. Unless termir-ted in accordance with paragraph
4.02 above, by law or otherwise, this Covenant shall continue

in effect in perpetuity.

ARTICLEV

HISCELLANEQUS

: Hothmg set forth herein shall .
be construed to be a glft cr dedlcation, or offer of a gift or
dedication, of the Propert:y___or any portion thereof to the

general public or for any puiﬁoses whatsoever.

5.02 Notices. Whenever any_“?parson shall desire to give or

serve any notice, demand, or othar comunicatio with respect’
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te this Covenant, eachj_such netice, demand, or other

communication shall be ;in 'writing and shall be deemed

effective (i} when dellvered if personally delivered to the

person being served or to:an officer of a corporate party

being served or off1c1al “ﬁgovernment agency being served,
or {(ii) five (5) days after xepos;t 1n the mail if mailed byv
United States ma11.-po aga paiq certlfled return receipt
requested, to CGvenantor and the Reqlonal Board at the
folliowing addresses or at such other addresses as Covenantor
or the Regicnal Becard may designate in a written notilce which

shall be addressed and delivered personally or by certified

mail to each of the then Owners and Occupants of the Property.

To: Tech Facility 1, Inc.
55 Charles Lindbergh Blvd
Uniondale, New York 11553

ATTENTION: PRESIDENT

COPY To: c;lifdinié.Regional Water Quality Control

San Franciscc Bay Region
2101 ﬂebster 5t, Suite 500

Oakland C& 94612

15

ED_006475C_00001573-00015



¥338PAGENH28

FEI Microwave, Inc.
825 Stewart Drive
Sunnyvale, CA 94088

ATTENTION: PRESIDENT

5.03 Partial Invaliditv. I._f"fff_any portion of this Covenant is
determined to be invalid for _a_iny reason, the remaining portion
shall vemain in full force and effect as if such portion has

not been included herein.

5.04 Article Headings. Hea ii)gs at the beginning of each

numbered article of th'isv oﬁerzant ;féra - solely for the

convenience of the parties and are not intended to aid in the

meaning or interpretation of-'any part of the Covenant.

5.05 Recordation. 'i'h'.is instfument shali be executed by
Covenantor and by the Exééutive - officer, Regional Water
Quality Control Board, San Francisco Bay Region. This
instrument shall be recorded by Covenantor in the County of
Santa Clara within ten (10) days of the date of full

execution.

5.06 mmiw. Within a reasonable time of
receipt of a written request:_i from any Owner or Cccupant of a

Property or any portioni‘.-_théreof, tha” Regional Board shall

provide to such Owner rf,'::_ OC@Pant a ?rittan statement,
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substantially in the form attached hereto as Exhibit c,

indicating whether to the Regional Béaf&‘s knowledge such
Owner or Occupant is operating in compliance with the
provisions of this Covenant, aﬁd such confirmation shall be

conclusive as of the date prep@xed.

S\ 4
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IN WITNESS WHERECF, the parties execute this Cavenant as of

the date set forth above. '

CALIFORNIA REGIONAL WATER QUALITY CONTROL BOARD,

SAN FRANCISCO BAY REGION

By:
Title:  EwC OV THE ()Fe’ ICELR

is

ED_006475C_00001573-00018
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TN WITNESS WHEREOF, the parties execute this Covenant as of

the cate set forth above.

TECH FACILITY 1, Inc.

BY: ] o

Title: Vice President ‘ - S
e b
- AT
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EXHIBIT "A"

LEGAL DESCRIPTION

Portion of Lot 14, as shown upon that certain Map entitled,
“"Tract No. 2421 Internatxonal Sc;ence Center"¥, which Map was
filed for record in the Offlce of the Recorder of the County

of Santa Clara, State of Calzfornia, on July 15, 1959 in Book

108 of Maps, at pages 53 54, 55 and 56, and more particularly __?i

described as follows:

Beginning at the Southwesterly corner of Lot 14, as said Lot
is shown upon the Map abbve:referred to; thence from said

point of beyinning South 89° 34’ 05" East along the Southerly

boundary of said Lot 14 for a distance of 436.446 feet; thence

North 0°* 25’ 55" East and parallel with the Westerly line of

De Guigne Drive, as sald drive is shown upon the Map above
referred to for a distance of 504.45 feet; thence North 89°
34’ 05" West and parallel with the Southerly line of said Lot
14 for a distance of 302.00 feet, more or less, to a point in
the Westerly line of said Lot 14; thence South 14° 54°¢ 25¢
West along the most Westerly lme of said Lot 14 for a

distance of 520 feet, more or less, to the point of heginning.
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EXHIBIT C

Date

Dear :

This is to notify {[Owner] in response to a reguest

dated mwade pursuant to that certain

Covenant and Agreement to Restrict Use of Froperty dated

{the “Covenanp?)_and recorded in the official

Records of Santa Clara County at ——— of Book ___ that
the caleornla Regional Water Quality C‘ontrol Board, San
Francisco Bay Region (the “Regional Board") has no knowledge
of any failure of [Owner] to comply wzth the provisions of the
Covenant. [or Regional Board hé;.knowledga of the following

facts: «] In providxng this statement, the

Regional Board has relied upon rGV1ew of its official records

and has made no other inquiries gnd has made no inspection of
the Property owned by [Owner]. B

CALIFORNIA RﬁéIOHAL WATER QUALITY CONTROL

| scién, SAN FRANCISCO BAY REGION

ED_006475C_00001573-00024\
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STATE OF CALIFORNIA N
3o
COUNTY OF )

on : 19922, before me, the
undersigned) a Notary Public in and for said state, personally

appeared s ., personally known to me

or proved to me oﬁ\ghe basis of satisfactory evidence to be

the person who executed\the within instrument as

x\\kg ;@
Lo
corporation, on behalf ‘of the corporation, the

of

corporation that executed’ tﬁefiwykh%? instrument, and

acknowledged to me that sucﬁfcbfpofationHéxecuted the same.

WITNESS my hand and official seal.

ED_006475C_00001573-00025



H338PAGE0638

STATE OF NEW YORK y

COUNTY OF NASSAU

/ | S
on 7 /f/éf(/’“‘-f»

#

undersigned, a Notary Publla xn and for saxd state, personally

apreared sosenh Kastenholz N . personally known to me

or proved to me on the basis of satisfactory evidence to be

the person who executed the within instrument as

Vice President of TECH FACILITY

1, Inc. , @ DELAWARE éérporation, on behalf of the
corporation that executed the within

corporation, the
instrument, and acknowledged to e that such corporation

axecuted the same.

WITNESS my hand and official seal.

1992; pefore me, the

ED_006475C_00001573-00026
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STATE OF CALIFORNIA }
} .
county oF AL MUSE )
_ » .
cn Foow ST I - , 1992, before me, the

undersigned, a Notary Public in and for said state, personally
appeared Shyew £ KT LH;E.ﬁ:::ﬂ"H , persenally—knowntu me

atisfactory evidence to be

or proved to me on the basis o

t instrument as

the person who executed the withi

of the California

Bﬁard, San Francisco bBay

Regzon, the agency that executed the within instrument, and

acknowledqed to me that such corporatlcn ‘executed the same.

WITNESS my hand and official seal.

:
e’ . . Y 4
j-‘/“s e B et T Orome. ‘~"v'»}ﬂﬂh

N. zary Public in and for said County and State

el e i
BFFICHEL SEML "
723N REMEDIOS T. amam
S EOTARY PEBLC-LLLIFDRIL
, ALANEDE COITY
: Hy Cem Sxpines Say, 18, 1994
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